






























































































































































































































































































































E. Delegated Power Theor y 

In many states, t he state associations of various 
health p rofessi ons have, by statute or administra
tive regulat i on, been delegated power to nominate 
or appoin t members o f t he licensing boards for 
their particular professions . In several impor
tant cases, cour t s h ave declared that the state 
association act s a s an agent of the state in per
forming this funct i o n a nd that its action s that 
reasonably relate to such performance, especially 
membership se l ect i o n , are subject to the Fourteenth 
Amendment . 127 

In t he Marjorie case, a simi l ar theory 
was applie d to the r egional accrediti ng agencies , 
which t he United States Commissioner of Education 
bas recognized , p ursuan t to his a u thority u nder 
the aid-to-educ ation statutes, as reliable 
authorities on t he quality of training offered at 
educational i nst i tutions. The districL court 
found that such a gencies "have operated as service 
agencies for t he feder al government in determining 
eligibility Ior funding . " The same reasonin g 
mi ght well be app l ied to t he many p r ofessional 
accrediting associ ations that the Commissioner 
recognizes, incl udi ng those in the health profes 
sions, thu s subjecting their accrediting activities 
to the strictur es of t he due process clause.128 

F. Governmental Function Theory 

This theory somewhat overlaps the delegated power 
t heor y; it focuses less upon formal relationships 
wi t h governme nt, however, and more upon t he 
performa n ce--whether or not pursu ant t o some 
d elegat ion of power--of a n activity traditionally 
undertak en by gover nme nt. The standard-setting 
r ole of profes s ional associations is particularly 
important under this t heory, since standard 
setting i n mat t e rs of both health and education i s 
often consid e r e d to be a governmental activity . 
Thus, when i t i s per formed by private groups in 
lieu of government a nd wit h gover nment's acqu iesence, 
the p r ivate group s might sometimes be said to be 
exercisin g governmen tal functio ns. 

This theory may also have potential application to 
professional accredi t i ng agencies.129 

12 7rbid . , p. Jl9. 
128rb id . , p . Jl9 . 
129rbid . , p . Jl9-20 . 
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G. Governmental Contacts Theory 

Seeds of thi s theory, which somewhat overlaps the 
government function theory, can be seen in the 
previous quotation. The theory can be used to 
reach p rivate activ i ties that are not traditionally 
governmental if, in per for ming such activities, 
t he private g r oup derives a substantial amoun t of 
power and capability from i ts contacts with 
governmen t .130 

All three of these constitutional theories have 
been assuming inc reas ing i mportance in r ecent 
years and should continue to do so as private 
power becomes mor e and more s i gn ificant in American 
life a nd mo r e closely aligne d with governme nt. 
"The conditions o f modern institutional life tend 
strongly to break down the di s t inction bet ween the 
law of t he politica l state a nd t h e internal law 
of associations," and as t hey do so, it becomes 
more likely tba t cour ts will consider ''private" 
action to be sufficiently public to be subject 
to constitut ional r estr aints. Probably nowhere 
is t his tendency more man ifest than with the 
health professional association.131 

Kaplin gives considerable attention to the scope of 

judicial review . His survey of court determinations leads 

o ne to b e lieve t hat a deeper and broader r e vie w of profes-

sional power will be observed i n the f uture. Kaplin indi-

c a tes t hat the failure of state legislatur es to control 

a buses in the exercise of p r ofes s ion a l power will neccss i-

tate the court's intervention i nto the problem. 

130Ibid., p . J20. 
1 31Ib id . . p. J19-20. 
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Profession al associatio ns in the heal th profes
sion s s houl d take car eful note of these trends 
a nd attempt to adjust to the increased public 
scrut iny to which their affairs wil l undoubtedly 
be subjected . Such scrutiny does not presage 
an e nd to professional autonomy nor an under
mining of professional e xpertise, 1L o nly suggests 
that the deference which is accorded to au~onomy 
and e xpertise will be weighed in the future 
against a broad e r backdr op of public interest 
facto r s. The job of t he professional associations 
will be to assure the courts and t h e publ i c that 
their p r ofess iona l power i s not being abused ... 132 

132rbid., p . J-29. 
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